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if the jury had a reasonable doubt of that fact, they must 
acquit, and the result is well known : see pamphlet report of 
Sickles' trial, p. 106. Such is now the general inclination of 
the American authorities : see Polk v. The State, 19 Indiana, 
170; Chase v. The People, 40 Illinois, 352; The People v. 
Qarbutt, 17 Michigan, 9, where an able opinion by Oooley, C. 
J., may be found ; JIopps v. The People, 29 Illinois, 386, quali- 
fying the earlier decision of Usher v. The People, 23 Illinois, 
293. Massachusetts has made one more advance in the right 
direction, in the case of Commonwealth v. Seath, 11 Gray, 303, 
1858, holding that when the defence is idiocy, an original defect 
and want of capacity, the burden of proving competency is 
throughout on the government, notwithstanding the presump- 
tion; but leaving it still an open question whether the same 
rule applies to derangement, alienation or disease of mental 
faculties ; but it seems that the logical application of the doc- 
trines of McKie's case, so generally approved in that state, 
leaves no escape from the full adoption of the position herein 
advocated, when a proper case shall arise for adjudication : 
see Andrews' trial, p. 258. 

In conclusion therefore, may we not assume that reason, 
analogy and the better considered modern authorities all concur 
in declaring that the burden of proof in criminal cases never 
shifts upon the defendant to establish affirmatively the fact of 
his insanity, but that if upon the whole evidence, on both sides, 
the jury have reasonable doubts of his sanity, they cannot con- 
vict, and therefore must acquit ? E. H. B. 



RECENT AMERICAN DECISIONS. 

Court of Appeals of Kentucky. 
GARTIN AND OTHERS v. PENICK AND OTHERS. 

1. In 1857, Penick conveyed to Chandler and others, in trust for the use of 
the " Bethel Union Church," several acres of land in Marion County, on which 
that church, then affiliated with the New School organization of Presbyterian- 
ism, erected a new house of worship. 

Nearly a year after this conveyance of 1857, the members of the " Bethel 
Union" unanimously joined the "Old School" organization. 
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The deed of 1857, duly acknowledged and recorded, was burnt, with the 
records of the clerk's office, in 1863. In 1865 Penick, without authority, con- 
veyed the same house and land to other trustees for the use of the " Bethel 
Union Church, adhering to the General Assembly." 

In 1867 Penick, and about half the members of the church adhering to the 
General Assembly, claimed and asserted the right to the exclusive use of the 
church property, whilst Gartin and the other members protesting against cer- 
tain deliverances of the General Assembly, asserting the like right to the church 
property, proposed, as a compromise, an equal and alternate enjoyment of the 
property. 

The Circuit Court, in this suit, adjudged to Penick and his associates the 
exclusive use of the church property ; and Gartin and his associates, claiming 
in the court below the right to an equal and alternate enjoyment of the church 
property, appealed from that decision. Held — 

First. That by invoking it both parties acknowledged the jurisdiction of the 
civil power of the state. 

Second. A church, like every other organized body of citizens, must be con- 
solidated by an organic law, and under and according to the Constitution of 
the United States. 

Third. The organic law of the Presbyterian Church is a fundamental com- 
pact, voluntarily made between all its members of the unincorporated associa- 
tion, for the guidance and protection of each constituent chnrch and member, 
and necessarily inviolable, by any delegated power of the aggregate church. 

Fourth. The Presbyterian Church is certainly as much bound as Congress by 
the Federal Constitution, and all its members are subordinate to that and the 
state constitutions, which are supreme over all citizens in every condition. 

Fifth. So far as civil rights and duties are concerned, the civil government 
has supreme authority to rule ; and to that extent every citizen of every grade 
and condition owes a paramount allegiance to that sovereignty, and is recipro- 
cally entitled to its protection over all other human power. 

Sixth. Civil tribunals have jurisdiction over controverted claims to the use of 
church property both in England and in this country. 

2. While the general desire of courts of law is to avoid ecclesiastical or 
spiritual questions, they find it impossible wholly to do so. If a body of men 
have wrongful possession of a church or of a sum of money on the pretence, 
for example, that they are the religious body to which the money or the build- 
ing was destined, their opponents have no way of redressing the wrong and 
vindicating their own rights, except by appealing to the civil tribunals of the 
country ; and civil tribunals have no means of doing justice, except by inves- 
tigating into the differences of doctrine, discipline or practice, which, to the 
litigants, may be religious differences, but to the judge are mere matters of fact 
bearing on a question of civil right. 

3. The contract under which the two antagonistic organizations in this case 
claim, is purely civil, and not ecclesiastical ; and the. usufructuary rights result- 
ing from it depend on the laws of the land, and not on the arbitrium of the 
General Assembly of the church, which has no civil power. Penick's convey- 
ance of 1857 is the only legal document of title to the church property, and it 
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conveyed the property simply to the church without regard to its external 
connections with the Old School General Assembly, but only as a Presbyterian 
organization. This conclusion is fortified by the fact that the beneficiary was 
then attached to the New School. 

4. The fact that, some time after the conveyance of 1857, the members of that 
united church unanimously left the New and joined the Old School, did not 
either affect their identity, or, per se, subject their property to the jurisdiction 
of the General Assembly, or change their tenure of it, so as to make it depen- 
dent on adherence to that council ; and — 

5. According to this conclusion the appellants, Gartin and his associates, are 
entitled to participation in the use of the dedicated property. 

6. If the appellants held their interest in the church property by the tenure 
of adherence to the General Assembly, a severance of that connection by the 
unauthorized acts of the General Assembly cannot affect the title to the pro- 
perty. They are still, in every essential element of identity, the same " Bethel 
Union Church" as always heretofore. There might be more reason for saying 
that the General Assembly had lost its own identity. 

7. The only valid title was passed by the deed of 1857, which contained no 
condition of adherence to the General Assembly ; and the reorganized church 
of appellants, Gartin and others, called " Bethel Union," not having lost its 
essential identity, as now organized in a church capacity, have a right to use 
the property of the "Bethel Union" Church; but whether the appellees, 
Penick and others, are entitled to any use, is not decided on the issue made 
between the litigants, whereby appellants claim only half of the use, as stipu- 
lated by compromise. 

The opinion of the majority of the court was delivered by 

Robertson, J. — [After discussing the facts of the case, 
which sufficiently appear in the head-notes.] 

We cite the following cases only : Craigdaltie's case on an 
appeal from the Scotch Session to the British House of Lords, 
Paton's Appl., Rep. VI. 626 ; Qalbraith v. Smith, 15 Shaw, 
808 ; the Kirkintillock case, 12 Dunlop, 523 ; Forbes v. Eden, 
by the House of Lords; Dunbar v. Skinner, 11 Dow's Appl., 
Rep. These cases establish for Great Britain the jurisdiction 
of civil tribunals over controverted claims to the use of church 
property, and throw light on the boundary of ecclesiastical juris- 
diction. In the first case in which civil jurisdiction was recog- 
nized by the House of Lords, Lord Eldon said that there was 
no doubt that, if an estate be conveyed to " trustees to be used 
for the purpose of religious worship, the courts of the country, 
acting on the principles of toleration, will enforce those per- 
sons to permit the property to be used for the purposes of that 
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religious worship to which it was devoted." And in most of 
the cited cases the court assumed that, to settle the title in 
cases of schism, the faith and doctrines of each class of con- 
flicting claimants may be considered incidentally for identify- 
ing the true beneficiaries, but not for revision of their creeds 
on the question of comparative orthodoxy. 

If these be sound doctrines in a country where there is an 
established church connected with the civil power, and where 
Presbyterianism is non-conformity, and therefore unpatronized 
and only tolerated, they must be, as often adjudged, sound here, 
where all forms and denominations are equally protected by 
the civil power, and unconnected with it. 

Without more elaboration we conclude that our jurisdiction 
in this case is sufiiciently established by policy, principle and 
authority. 

This conclusion is perfectly consistent with the constitutional 
freedom of religion, the true interests of the Presbyterian 
Church and the rightful and peaceful authority of its General 
Assembly ; and the faithful exercise of the political and eccle- 
siastical jurisdictions, as thus denned, without the assumption 
of more by either power, would harmonize religion and politics, 
liberate the church and the state from strife and entanglement 
with each other, aid civil liberty and promote the concord and 
purity and righteous progress of the church itself. 

The opposite course would soon, even in this tolerant country 
and liberalized age — as always hitherto and elsewhere — adulte- 
rate the church, jeopard the peace and stability of the republic, 
and lead to an unhealthy consolidation which would degrade 
both the civil and ecclesiastic power from the lofty and self- 
poised position which they once mutually maintained. 

The second question to be now considered is less important 
but more difiicult than the first just disposed of in this opinion. 
Whether the appellants or appellees, as now constituting sepa- 
rate churches, are entitled to the exclusive or alternate use of 
the property claimed by each party, depends on the essential 
identity of one or both of them with the Bethel Union Church, 
to whose use that property was dedicated. 

" While the general desire of courts of law is to avoid eccle- 
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siastical or spiritual questions, they find it impossible wholly to 
do so. If a body of men have wrongful possession of a church 
or of a sum of money, on the pretence, for example, that they 
are the religious body to which the money or the building was 
destined, their opponents have no way of redressing the wrong 
and vindicating their own right except by appealing to the 
civil tribunals of the country ; and civil tribunals have no 
means of doing justice except by investigating into the differ- 
ences of doctrine, discipline or practice which, to the litigants, 
may be religious differences, but to the judge are mere matters 
of fact, bearing on a question of civil right." — " The Law of 
Creeds of Scotland." 

From the pleadings and proofs the judicial deduction is 
inevitable that the appellants and appellees, as now organized, 
constitute separate and antagonistic churches, each claiming to 
be the church to which the property in litigation was dedi- 
cated ; and, consequently, the question now to be decided is one 
of identity, involving in its solution the equitable title to pro- 
perty dependent on contract, which this court must, when, as in 
this case, appealed to, interpret and uphold as well between eccle- 
siastical bodies as civil bodies or any other parties. The contract 
is purely civil, and not ecclesiastical, and the usufructuary rights 
resulting from it depend on the laws of the land, and not on the 
arbitrium of the General Assembly of the church, which has 
no civil power, but within the limits of the political and eccle- 
siastical constitutions, has supreme and final jurisdiction over 
church doctrines and discipline. The jurisdiction of the civil 
tribunals over church property does not, therefore, conflict with 
the exclusive jurisdiction of the General Assembly in the pleni- 
tude of its ecclesiastical power, either legislative or judicial. 
Without interfering with religious liberty, this court could not 
control or mould the faith or doctrines of the church ; nor 
could it, consistently with the spirit of our institutions, autho- 
ritatively settle questions of orthodoxy or optimity among pro- 
fessing Christians. But so far as the identity of the respective 
claimants with the beneficiary to whom the church property 
was dedicated may be affected by their doctrines or by the 
Acts of the General Assembly, the essential coincidence of the 
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doctrines and the legal effect of those acts must necessarily be 
considered for the purpose of deciding the question of title to 
the property, without concluding the General Assembly, in any 
way, in its own proper jurisdiction in its ecclesiastical domain. 
This is no interference with vital Christianity, but leaves it 
free and undisturbed by the civil power, and may check its 
intermeddling, as an organic power, with civil and political 
rights as individual citizens, whether in or out of the church, 
might rightfully do. 

The pleadings and preponderating evidence authorize the 
judicial deduction that Penick's conveyance of 1857 is the only 
legal document of title to the church property, and the conclu- 
sion also that it conveyed the property simply to the church, 
without regard to its external connections with the Old School 
General Assembly, but only as a Presbyterian organization ; 
and this last conclusion is fortified by the fact that the bene- 
ficiary was then attached to the New School separatists from 
the. Old School of Presbyterianism. It appears that the appel- 
lants, as now organized into a distinct church, independent of 
that of the appellees, both styled "Bethel Union," still 
adhere to the same doctrines and observances which character- 
ized the "Bethel Union Church" at the date of that convey- 
ance ; while the appellees recognize the ultimate supremacy of 
the General Assembly over their church and its property, and 
the duty of all subordinate churches connected with that 
headship to submit to all its ordinances and other acts of 
administration. Then the appellants constitute, the identical 
church to whose use the deed of 1857 dedicated the property, 
although they do not adhere to the General Assembly, but stand 
independently of it, as the same church, including the appellees, 
did when the deed was made. 

The fact that some time after that conveyance the members 
of that united church unanimously left the New and joined the 
Old School, did not either affect their identity, or, per se, sub- 
ject their property to the jurisdiction of the General Assembly 
or change their tenure of it so as to make it dependent on adhe- 
rence to that council. According to this conclusion, the appel- 
lants, as a distinct church, are entitled to participation in the 



216 GARTIK v. PENICK. 

use of the dedicated property; but whether that right be exclusive 
or only alternate, we are not required to adjudge in this case. 

But the appellees assume that when the deed of 1857 was 
made, the members of the then undivided Bethel Union, 
attached to the New School party, contemplated a junction 
with the Old School, as afterwards, in less than a year, accom- 
plished ; and that, therefore, they expected to hold the property 
on condition of adherence to the General Assembly, and are as 
much subject to that contingent tenure as they would be had 
the deed itself so provided. The hypothesis is difficult to 
maintain on this record. But its truth would not, though pre- 
senting a new phase, essentially affect the title to the church 
property, because, as we shall now proceed to argue and 
adjudge, unconstitutional Acts of the General Assembly detached 
the appellants. 

From their first connection with that council until the 
churches as well as the states had become distracted by the 
late civil convulsion, the members of the Bethel Union Church 
had been signally blessed by Christian fraternity and concord, 
and, without disturbance, harmonized with the General Assem- 
bly ; but the stultifying passions excited by that revolutionary 
commotion developed a general demoralization, as contagious 
in our ecclesiastical as in our political councils. In the rapid 
progress of moral deterioration, Congress and the General 
Assembly, each representing the Union section of the bellige- 
rents, seemed to co-operate, pari passu, in proscribing the 
revolting section and its sympathizers everywhere, and each 
body assumed undelegated powers, especially for enforcing 
" loyalty" and the abolition of slavery. Antecedently to that 
elemental war, fanatical abolitionists had, by premature and 
lawless disturbance of that domestic institution of many of the 
states, frenzied the popular mind and jeoparded the Union ; and 
many professors of Christianity had sympathized with them in 
their reckless crusade, in defiance of the prophetic warnings of 
the most eminent and philanthropic of American Christians 
and statesmen. 

[The history of the controversy is given at great length, but 
want of space compels us to omit it]. 
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There were then in Kentucky six Presbyteries, one hundred 
and sixty-three churches, one hundred and eight ministers, 
and nearly twelve thousand members of the Presbyterian 
denomination ; and of these, only thirty-two ministers, twenty- 
eight churches, and about eighteen hundred members, adhered 
to the General Assembly ; and the residue, constituting a very 
large majority, unwilling to submit to what they held to be 
unscriptural and unconstitutional orders of the General 
Assembly, united on the " Declaration and Testimony " 
platform, and were, for this heroic recusancy, and for imputed 
insubordination and contempt, irregularly exscinded without 
trial. A recital of all the intermediate proceedings by all 
parties is deemed useless in the decision of this case. They all 
betray the same unsanetified temper. 

The appellees, submitting to the General Assembly, and 
recognizing its asserted powers, continued under its assumed 
jurisdiction ; but the appellants, uniting with the non-confor- 
mists, reorganized themselves as the Bethel Union Church, 
under the auspices of the excommunicated party. These 
conflicting communities of a dissevered church no longer 
communed together, but by amicable arrangement, each 
party occupied the same house of worship on alternate days — 
the appellants on the first and third, and the appellees on the 
second and fourth Sabbaths of each month ; but finally, the 
appellees, claiming the exclusive use of it, attempted to exclude 
the appellants altogether ; and this litigation is the monstrous 
oflfepring of that unrighteous conflict. 

" The Declaration and Testimony " was neither insubordinate 
nor contemptuous, unless it be insubordinate to act according 
to religious conscience, and contemptuous to vindicate the act 
by decent argument and bold appeal to the Bible, to the example 
of the Founder of Christianity, and to the principles of the 
Constitution of the United States, and of that of the Presby- 
terian Church founded expressly on the revealed will of God, 
all of which are supreme over the will of the General Assembly. 
Entertaining the opinions and principles which the remonstranta 
professed, they not only had a moral and constitutional right to 
protest, as they did, but would have been guilty of recreance 

Vol. XVIII.— 14 
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from their sacred duty had they, by servile submission to a 
false notion of the infallibility and supremacy of the Assembly, 
sacrilegiously stifled conscience, and prostituted religion at the 
shrine of usurped power. Eight or wrong in their sentiments, 
they preferred the martyrdom of excommunication to hypo- 
critical recantation and unconscientious co-operation in what 
they felt to be a wrongful perversion of free religion to an illicit 
connection with turbulent politics, and thereby adulterating 
both civil and ecclesiastical government ; but for this manifesto 
and a consistent adherence to it, the Assembly renounced all 
connection with them. This it had the constitutional power to 
do, without civil remedy for any abuse of that mere power. 
Nevertheless, if its acts which were complained of were 
unconstitutional, and therefore void, the expulsion cannot affect 
property which the civil tribunals are bound to protect. Then, 
were any of those acts unconstitutional ? We think that they 
were demonstrably so. But we deem it suflicient to illustrate 
this conclusion by the deliverances of 1864-5 on loyalty and 
slavery. These, at all times, would have been unauthorized 
interferences with civil affairs ; but the crisis aggravated their 
flagrancy. The seceding states asserted the doctrine of 
paramount allegiance to the individual states; the non-seceding 
claimed it for the Union ; and this conflict of radical principles 
was an efficient cause of the insurrectional war. This difference 
in theory was not less sectional than the war itself. Each 
section denounced as treason what was loyalty in the other ; 
and even in the Union sections there were various notions of 
loyalty to the National Government. While many rightly 
considered devotion to the constitution . as the only true 
loyalty, a majority treated it as disloyalty when not subservient 
to all the acts of the Federal administration, constitutional or 
unconstitutional, right or wrong. 

The sentiment on the subject of slavery was also essentially 
sectional, and was the proximate cause of the war. One party 
considered it a sin, and, treating it as a crime, advocated its 
extinction at any time, under all circumstances, and by all 
possible means. Many of the pro-slavery party tolerated it as 
legal, and others considered it a providential blessing to the 
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black race, by translating barbarous and hopeless Africans to 
America, where they were rescued from the worst form of 
slavery, and secured from the doom of sacrifice, always imminent 
in their native country, and were gradually civilized and 
christianized for their own exaltation and for the regeneration 
of their fatherland. They also thought that, when the white 
and black races co-exist on the same territory in such relative 
proportions as in this country, the security of both races 
required the subordination of the black to the white race, and 
that such subordination could not be secured otherwise than by 
slavery in some form ; that, in the "providence of God, those 
races are immiscible without great deterioration of the 
Caucasian blood and degradation of society; that the Union 
would never have been formed had not its architects conceded 
to each state the exclusive right to control all its domestic 
relations ; and that, therefore, the Federal Government had no 
right, in any mode, to interfere with the institution of slavery ; 
that the abolition of slavery, to be tolerable, must be spontaneous 
and gradual ; and that the immediate and forcible emancipation 
of four millions of slaves would be a greater curse to both races 
than American slavery could be felt to be by any considerate 
abolitionist; and this was the opinion of Henry Clay, a 
lifetime emancipationist, and also of Abraham Lincoln, who 
though zealously anti-slavery, yet, not two weeks before the 
promulgation of his emancipation proclamation, published that 
he had no power to abolish slavery, and that if he had, he would 
not do it suddenly or forcibly, which he would apprehend as a 
greater evil than slavery itself. 

JSTow, whatever may have been intended, the deliverances of 
the Assembly on loyalty, which it defined as co-operation with 
the government in whatever it might do, and on the abolition 
of slavery at once, and even by servile war, must have tended 
to widen the breach, aggravate and prolong the war, and retard 
restoration ; and there can be no candid pretence for saying that, 
by this conduct, so inflammatory and inopportune, the General 
Assembly did not try to guide civil affairs, and unconstitution- 
ally intermeddled with vital questions in all-absorbing politics. 

We will not debate so plain a question. The inevitable 
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conclusion is, that the General Assembly itself forced the 
dismemberment of the Presbyterian Church by acts which are 
void for want of higher authority ; and consequently, even if 
the appellants held their interest in the church property by the 
tenure of adherence to the Assembly, a severance of that 
connection by the unauthorized acts of the Assembly cannot 
affect the title to the property. They are still, in every essential 
element of identity, the same " Bethel Union Church " as always 
hitherto. There might be more reason for saying that the 
General Assembly has lost its own identity. It is certainly not 
what it was always before the civil war. * * * Judgment 
reversed and decree for the appellants to pass in the court below, 
to enjoy the use of the church one-half the time. 



The foregoing is certainly a case of 
very considerable general interest, 
and involves one question at least 
which is fundamental to the very ex- 
istence of even the semblance of 
church discipline in our country, so 
far as the right to hold or enjoy the 
use of property is concerned. Chief 
Justice Williams concurred in the 
result, but dissented from the grounds 
and reasons assigned for the judg- 
ment. And, if we fully comprehend 
the precise state of the case, it seems 
to us we should feel compelled to 
agree with the Chief Justice. There 
does not seem to have been much 
difference of opinion among the 
judges in regard to the law, but only 
as to its application to the facts in 
this particular case. 

The statute of Kentucky provides 
that in case a schism or division 
shall take place in a religious so- 
ciety, " the trustees shall permit each 
party to use the church a part of the 
time, proportioned to the numbers of 
each party ;" and also, that the "ex- 
communication of one party by the 
other, shall not impair such right, ex- 
cept it be bona fide, on the ground of 



immorality." This word "immorality" 
here must, we suppose, have its ordi- 
nary interpretation, as being what is 
malum in se, as opposed to malum 
prohibitum. And we suppose few per- 
sons, unless their patriotism runs 
very high, so as to bewilder their 
reason and judgment, would be pre- 
pared to claim that disloyalty to the 
National Government, which consisted 
only in an abstract opinion that the 
rebels were in the right, during the 
late civil war, out of regard to a 
claim of higher allegiance to the state 
government than to the National Gov- 
ernment, could be regarded as any- 
thing more than a violation of posi- 
tive law. In order to become malum 
in se, or actual sin, it must be shown, 
we suppose, that the individual knew 
and recognized his paramount alle- 
giance to the national government. 
For. any one to seriously claim that 
to be true of the great body of the 
insurgents, or of every other person 
not of their number, must argue either 
great stupidity or else wonderful self- 
conceit. It would seem, therefore, 
that under this statute the appellants 
were clearly entitled to the use of the 
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church their proportion of the time, 
notwithstanding their exclusion from 
the main body. And that is all 
which they claimed, and all that it 
seemed necessary to decide in the 
case, and, in fact, all that was de- 
cided, and to this extent the court 
seemed to have agreed in opinion. 
And it seems rather to be regretted 
that the cause should not have been 
determined upon this narrow, but 
obvious ground. We had a sad il- 
lustration of the bad effect of courts 
discussing abstract questions not indis- 
pensable to the decision of the par- 
ticular case, in the Dred Scott case, 
and it is certainly to be hoped we 
may exercise more discretion in future 
in that respect, both in state and na- 
tional tribunals. 

But since the whole field of the 
doctrines and disciplinary powers of 
Christian churches in this country 
was so fully and so largely discussed 
in this case, both by the majority and 
the minority of the court, it is surely 
not improper for us to suggest briefly 
what we regard as the sound and safe 
rule upon the subject, as there can 
be no such duty of reticence upon 
mere journalists as upon the judges. 
We do not understand that any such 
presumption In favor of the jurisdic- 
tion of these church judicatories ex- 
ists, as in the case of the superior 
courts of general jurisdiction in the 
state or nation ; but, on the contrary, 
everything requisive to create the ju- 
risdiction must be proved affirma- 
tively by any who claims the benefit 
of their action, as in the case of courts 
of limited and summary powers, 
within the state, or of all foreign 
courts, as church courts surely may 
be regarded. But when this is shown 
we suppose the judgment of church 
courts and assemblies are as conclu- 



sive as those of any other tribunal. 
It is like the case of a reference or ar- 
bitration. The submission, whether 
immediate or remote, whether by a 
contract for the express purpose or 
by a contract of membership, is all 
the same, but in some way it must be 
proved. If there was an agreement 
to submit, and the party had the op- 
portunity to be heard, which his sub- 
mission stipulated, and the decision 
was upon the matter submitted, and 
was honest and bona fide, there can 
he no question — the matter is con- 
cluded, as much as by the judgment 
of any civil court. 

There is, no doubt, a wide range of 
debatable ground in regard to ques- 
tions affecting the jurisdiction and 
the procedure of church judicatories; 
and as their minutes of their proceed- 
ings have not the force of judicial 
records or of written evidence, but only 
of oral proof, there is not the same in- 
fallibility or absolute verity about 
their judgments or decisions which 
attaches to the judgment of do- 
mestic courts of record. These pro- 
ceedings are more analogous to those 
of foreign courts, where the proof is 
all open to be encountered by mere 
testimony en pais, before the jury, 
the same as any contract, resting 
merely in parole. But the record of a 
foreign court, although not here ac- 
corded the same absolute verity as a 
a record of a domestic judgment, 
is, nevertheless, a written docu- 
ment to be proved by copy; but 
that is not true of the minutes of 
church courts. But no one principle 
or proposition upon this subject seems 
better established in the jurisprudence 
of this country than that no civil 
court can undertake to revise the pro- 
ceedings of ecclesiastical courts upon 
the merits, and sit, as a superior court 
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of appeals or court of error upon 
their proceedings. We are not aware 
of any more than one case — Smith v. 
Nelson 18 Vt. 511 — which gives the 
slightest countenance to any such 
doctrine. It is declared, over and 
over again, in different states, that 
the decisions of ecclesiastical courts, 
within the range of their jurisdiction, 
and while passing bona fide upon mat- 
ters of strictly ecclesiastical cogni- 
zance, are as conclusive upon the 
rights of the parties, and as binding 
upon the civil tribunals as the judg- 
ments of any other tribunals, domes- 
tic or foreign. This is the rule de- 
clared in Watson v. Avert/, 2 Bush, 
332, 398, after devoting nearly seventy 
pages to the examination and discus- 
sion of the subject and the cases. The 
saine view is affirmed in Shannon v. 
Frost, 3 B., Mon. 261 ; Gibsowr. Arm- 
strong, 7 B., Mon. 481 ; Den v. Bolton, 
2 Green, Ch. 322 ; Am. Primitive So- 
ciety v. PeUings, 4 Zab., 659 ; German 
Reformed Churches v. Seibert, 3 Penn., 
St, 291; Sutter v. Butch Reformed 
Church, 6 Wright, 503; Common- 
wealth v. Green, 4 Wharton, 599 ; 
Robertson v. Bullions, 9 Barb., 134. 

But as we have before said, the 
mere decision of a court of summary 
jurisdiction, or of an arbitration, or a 
foreign court, is not even prima facie 
evidence of its binding obligations 
upon the parties. Something more 
must be shown, because the law does 
not pronounce in favor of the juris- 
diction or of the regularity of the 
proceedings. These must be shown 
before any such decision becomes ob- 
ligatory. The case of an arbitration 
will well illustrate the whole subject. 
The submission must be shown, or in 
the case of an ecclesiastical court, that 
the persons and the subject matter 
come within the range of its control. 



It must then be shown that the pro- 
ceeding was regular. In the case of 
an arbitration, that the hearing was 
upon the very matter submitted, nei- 
ther more or less, and that the par- 
ties appeared, or having had ample 
notice that the hearing was had with- 
out appearance, in pursuance of the 
provisions of the submission ; or in 
the case of ecclesiastical courts, that 
the party was duly warned to appear, 
and did appear, or absented himself, 
with the knowledge that according to 
the rules of procedure in such courts, 
the matter would be heard without 
his appearance or in his absence. 

A person, by becoming a member 
of any ecclesiastical organization, sub- 
mits to be bound by their regular pro- 
ceeding and bona fide determinations. 
And to this extent, and this only, are 
their judgments revisable by the civil 
tribunals: First, That the subject mat- 
ter is of ecclesiastical cognizance, and 
Second, That the hearing and judg- 
ment were regular, according to the 
settled course of such trials, and that 
they were bona fide, honest and sin- 
cere. This may be well said to afford 
but slight protection to those who are 
so unfortunate as to fall under their 
censure, since men, in matters of this 
kind, are proverbially wanting in all 
the essentials of impartiality and fair- 
ness. 

That is most unquestionably true in 
regard to all party questions, both in 
church and state, and indeed in all 
questions which become partisan, 
whether of religion, politics, morals or 
philosophy. Men seem sometimes to 
lose all candor and fairness, and to be 
driven on by a kind of blind rage to- 
wards one only end — the upholding 
of their own party views and inte- 
rests, regardless alike of the merits of 
the case or the consequences to others. 
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But there is no other mode of deter- 
mining these questions except by the 
judgment of the very men who con- 
stitute the body of the organization, 
so vitally interested in them. But in 
the majority of cases, perhaps, there 
is no such degree of inflammation in 
the public mind in regard to the ques- 
tions involved as to produce any in- 
vincible obstacle to reaching the truth, 
or some reasonable approximation to- 
ward it. And when the question in- 
volved is of such public interest as to 
place the majority of men beyond 
the reach of argument or reason, and 
thus produce what writers on medical 
jurisprudence call the clearest evi- 
dence of monomania, viz. : That the 
individual refuses to yield his delu- 
sions to the clearest argument or rea- 
son ; in short, ceases to be capable of 
reasoning upon the subject; when- 
ever the question to be determined 
becomes of this exciting and absorb- 
ing character, it may just as well be 
determined by the ecclesiastical as by 
the civil tribunals. For a partisan 
judge is just as likely to be found in 
one place as in the other, and is 
equally incompetent either to reason 
upon the subject or to be reasoned 
with. And when the question is of ec- 
clesiastical cognizance, and the par- 
ties have been fully heard, and the 
case is honestly determined by the 
best lights which the minds of the 
triers were capable of receiving, it 
is proper that it should be regarded 
as final. 

If that were not so, the civil tribu- 
nals would find enough work to give 
them constant employment, in super- 
vising the affairs of churches and 
friendly societies. And this would be 
so without attempting, as some civil 
tribunals have recently felt it their 
duty to do, the still more laborious 



process of controlling the proceedings 
of ecclesiastical courts by way of in- 
junction, while the matter was still 
sub judice, which has not, until very 
recently, been claimed to come within 
the range of judicial supervision, and 
which, we trust, will not hereafter find 
much countenance. 

It now remains to inquire how far 
the point in dispute in the present 
case was properly concluded by the 
decision of the ecclesiastical judica- 
tories. It seems to be admitted on all 
hands, that the appellants had been 
cut off from the main body of the or- 
ganization by an act of discipline, 
claimed to be an excommunication, 
and that the proceedings were in all 
respects regular, unless the ground 
of the excision was one not coming 
justly within the range of ecclesias- 
tical discipline, viz. : Bisloyalty to the 
national government. This is, un- 
questionably, a point in regard to 
which fair-minded men might enter- 
tain different views. There are, no 
doubt, some grounds, or supposable 
grounds of excommunication, which 
would so clearly indicate a want of 
fairness and good faith in the church 
authorities, that the civil tribunals 
could not regard them as bona fide. 
and honest opinions or decisions, and 
would, therefore, feel bound to disre- 
gard them ; as if a man should be 
excommunicated for want of good 
clothes, or a fair complexion. It is, 
perhaps, supposable that a majority of 
a Christian church might become so 
deeply impressed with the sanctity 
of their own political opinions, or 
their theories upon health and die- 
tetics, as to honestly believe it to be- 
their duty to excommunicate every 
member who did not conform to their 
party opinions. This might, or might 
not, indicate bad faith. We do not 
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suppose any such thing will be likely 
to occur just at present, but there 
have been some intimations in regard 
to the immorality of the use of alco- 
holic drinks and of tobacco, that 
would prepare us to expect that it 
might, possibly, in some wild crusade 
upon the subject, be made a condition 
of church membership, that one should 
wholly abstain from all such debasing 
practices. We are by no means sure 
the thing may not already have been 
attempted in some very advanced lo- 
calities ; and if it should become com- 
mon, and the process of excommuni- 
cation be based upon these grounds, 
it seems to us it might present some 
very embarrassing questions for the 
civil tribunals to determine. We 
should scarcely be prepared to advise 
an appeal to the civil tribunals ; for 
one of the Vice Chancellors in Eng- 
land has quite recently determined a 
question in regard to the right of a 
dissenting congregation to hold prop- 
erty devised to the ministers for the 
benefit of the "Presbyterians," at a 
particular town or place, which seems 
to us to deny all right to inquire 
into the doctrines or discipline of the 
donees in such cases. This was the 
case of Attorney General v. Bunce, 
Law Rep. 6 Eq., 563, where the gift 
was confessedly to trustees, for the use 
of a Presbyterian congregation, as 
such. There was no question that the 
donor was a Presbyterian, and made 
the bequest to assist that form and 
mode of worship, and that for many 
years after the gift, the congregation 
was exclusively of that character; 
but for the last sixty years or more, 
it had become mainly Baptist, and its 
ministers had also been Baptist. The 
court held that this would not pre- 
clude the continuous organization, 
which had come down to the present 



time, from holding the property. Vice 
Chancellor Malins here states a most 
notorious fact in England, that "in 
progress of time, many of the original 
Presbyterian congregations gradually 
changed their views, some becoming 
Independents, others Baptists, and not 
a few became Unitarians ;" and the 
same things have occurred in this 
country in numerous instances. 

It seems to us, the only practieable 
course for the courts in this country, 
will be to adopt the same course, sub- 
stantially, which was pursued in the 
case last cited, and treat the action of 
the churches, according to their own 
constitutions and canons, as binding 
the members, so long as the proceed- 
ings are regular and bona fide. If 
not, they will not, of course, bind any 
one ; and whether they have been so, 
is always open to inquiry, as matter 
of evidence in pais, the same as in re- 
gard to an arbitration. or a foreign 
judgment. 

We have already sufficiently indi- 
cated our own view of the proper 
grounds upon which this case should 
have been placed, and there is cer- 
tainly not yet sufficient liberality and 
fairness in the public sentiment, either 
north or south, to allow of the satis- 
factory discussion of the main ques- 
tion upon which the General Assem- 
bly saw fit to exscind a majority of 
its membership. All that need be said 
here is, that it seemed to be one of 
those questions which come fairly 
within the discretion of that body. It 
may be said that it was mainly a po- 
litical question, and one upon which 
good jurists differed in opinion, and 
which could only be definitely set- 
tled by the event of war ; and that 
might does not always make right ; 
and that the proceedings of the Gene- 
ral Assembly were intended mainly 
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for political effect. All this, and 
much more of the like kind may be 
said, and may be true, but it does not 
seem to us to destroy the jurisdiction 
of church assemblies for considering 
it, and making it a ground of disci- 
pline, if they deemed that expedient 
and prudent. Kentucky continued 
through the conflict a member of the 
Union, and an integral portion of the 
National Government. The practical 
allegiance -was, therefore, due to that 
government. The citizens and sub- 
jects, therefore, of that government 
had no right to do anything, or in- 
deed to say anything, which would 
tend to strengthen the enemy or with- 
draw support from the lawful govern- 
ment. Allegiance in such a case is, 
no doubt, matter of positive law, and 
while it might be absurd to attempt 
to punish one for holding as mere 
matter of opinion, his paramount al- 
legiance due to the state instead of 



the nation ; yet while it was practi- 
cally maintained that the nation was 
supreme, as we understand the fact 
was throughout the conflict in the 
State of Kentucky, it seems to us it 
was the duty of a good Christian " to 
submit to the powers that be, as or- 
dained of God, for the punishment of 
evil doers and the praise of them that 
do well." And if the churches at- 
tempted to enforce this duty by excom- 
munication, it does not seem to us the 
civil tribunals have any ground of 
interference or any power to set aside 
their decrees. 

Perhaps we ought to say of the case 
of Smith v. Nelson, 28 Vt., 511, that 
it reversed our own decree as Chan- 
cellor, and it might naturally be ex- 
pected that we would still hold the 
opinion of the Chancellor as being the 
better law, as the court in Kentucky 
seems to have done. 

I. F. R. 



Supreme Court of Pennsylvania. 

MOORE v. GREEN AND COATES STREETS PASSENGER RAILROAD 

COMPANY. 

A debt created by award is not founded on any contract or lending, and is 
therefore not within the statute of limitations. 

Where the act of incorporation of a railroad company provided that before 
commencing to use the street the company should purchase the stock, Ac, of 
an omnibus line, at a price to be assessed by three disinterested persons chosen 
as the act provided, the assessment of the price by such persons was not an 
award but an appraisement based on the contract of the parties, and was there- 
fore within the statute of limitations. 

Error to the Court of Nisi Prius. 

The opinion of the court was delivered by 

Sharswood, J. — The Act of Assembly of March 27, 1713, 
" An Act for limitation of actions" (1 Smith's Laws, 76), copy- 
ing the words of the statute 21 Jac. 1, c. 16, enacts that " all 



